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SUMMARY 

1. Cllr David Evans requested in writing on 07 March 2018 that this application be 
determined by the Planning Committee. The Solicitor to the Council has 
confirmed that despite the retirement of Cllr David Evans, this remains a valid 
request.  

2. This full application proposes eight apartments in place of an existing shop with 
incidental stores and residential accommodation on a prominent site within the 
Kendal Conservation Area (KCA). An application for an equivalent number of 
apartments submitted in 2016 was refused over concerns in respect of: (1) flood 
risk; (2) impact upon the character of the KCA; (3) access; and (4) impact upon 
neighbours.  

3. This revised proposal seeks to address those earlier issues and has been 
subject to lengthy negotiations with officers.  

 

RECOMMENDATION 

4. Approve subject to the conditions outlined at the end of this report. 

 

DESCRIPTION AND PROPOSAL 

Site description  

5. The application site sits on the south-east corner of the junction of Aynam Road 
and Queen Katherine Street and faces the River Kent. The site is stated to be 
0.047 ha. in area and is currently occupied by a two storey building occupying 
the majority of the Aynam Road frontage with a collection of linked, single storey 
buildings running along the frontage with Queen Katherine Street. A small rear 
courtyard contains some self-sown trees and a double garage served from a 
shared rear access. There are other self-sown trees on the frontage of the site 
and on the southern boundary with an adjoining substation. The ground floor of 
the existing building is currently used for the sale and repair of lawnmowers; the 
upper floor is vacant residential accommodation. 

6. The site lies within the Kendal Canal Head Area, Kendal Conservation Area and 
Flood Zone 3a.  

 
Proposal 

7. The application proposes demolition of all existing buildings, clearance of the site 
and the erection of a three-storey building containing eight two-bedroom 
apartments. The ground floor is for the most part proposed as an undercroft car 
park, providing ten spaces serviced from a single access onto Queen Katherine 
Street. Each of the two upper floors is proposed to provide four apartments. The 
footprint of the replacement building covers virtually all of the site, save for a 
2.8m deep “planted zone / permeable area” along the Aynam Road frontage, set 
behind a 1.8m high boundary comprising a low wall, piers and railings, and a 
narrow “permeable area” on the south-eastern boundary which also provides 
space for a steel evacuation staircase.  



8. The essential design of the building is quite traditional; conventionally-
proportioned timber (double-glazed) windows, walls of natural stone and render 
and a pitched roof proposed to be clad in natural slate. However, there are some 
contemporary features to the design: a hexagonal “tower” on the corner of 
Aynam Road and Queen Katherine Street featuring an accentuated roof 
construction; a two-storey canted bay on the Aynam Road elevation which 
provides a small terrace to apartment 1 on the second floor; and a rooftop gable 
on the Queen Katherine Street elevation above the vehicular access. The second 
floor window treatments above the bay and within the rooftop gable are bespoke. 
The ground floor openings to the car park are described as “metalwork 
decorative grills”.  

9. Amended plans proposing changes to the configuration of the sash windows 
were received on 07 September 2018.  

 

HISTORICAL CONTEXT (PLANNING HISTORY) 

10.  SL/2016/0213, Demolition of shop, workshop, stores and dwelling and erection 
of eight apartments, REFUSED, 29 April 2016. 

The four reasons for refusal were: 

i. The proposal will result in the provision of additional “more vulnerable” 
residential properties within Flood Zone 3 on a site which has a history of 
flooding. As alternative sites are available for residential development the 
proposal fails to pass the Sequential Test. Additionally the Flood Risk 
Assessment fails to define the flood hazard in line with current guidance. 
The proposal will therefore place property at risk of flooding contrary to the 
aims of the National Planning Policy Framework and policy CS8.8 of the 
South Lakeland Core Strategy.   

ii. The proposal, by virtue of the scale and design will adversely affect the 
special character and appearance of this site within the Kendal 
Conservation Area contrary to policies CS8.6 and CS8.10 of the South 
Lakeland Core Strategy, saved policies C16 and S2 of the South Lakeland 
Local Plan and the aims of National Planning Policy Framework. 

iii. The width and lack of visibility splays at the proposed access will result in 
conflict between road users and pedestrians adversely affecting safety 
and contrary to policy CS10.2 of the South Lakeland Core Strategy. 

iv. The position and proximity of windows to Weavers Court and the scale of 
the southern elevation will adversely affect the privacy and amenity 
available to existing residents contrary to the aims of the Core Principles 
within the National Planning Policy Framework. 

 

CONSULTATIONS 

11. Ten statutory consultees and the occupiers of 55 residential properties were 
notified on 27 March and 06 March respectively. The changes proposed in the 
amended plans received on 07 September were not considered significant 
enough to warrant further consultation.  
 



Kendal Town Council: 

12.  Comments as follows:- 

“Approve subject to highways being happy with access and egress from  
            the site” 

 
Cumbria County Council: 

Highways 

13. Comments as follows:- 

“The increase in traffic and impermeable areas will be marginal only. The 
parking provision is slightly below our normal standard, but considering 
the historic use and the site location we can confirm that this is 
acceptable. 

 

Lead Local Flood Authority 

14. Comments as follows:- 

“[…] the Lead Local Flood Authority and Local Highway Authority has no 
objection to this application, we would however recommend that […] 
conditions are included in any consent you might grant.”  

 
Kendal Civic Society: 

15. Comments as follows:- 

“The owner has taken considerable pains to devise/alter improve the 
design for this decaying building to provide eight flats. […] We considered 
it to be an attractive and thoughtful use of the site, with attention to detail 
often absent from most current developments.”  

 
Environment Agency: 

16. The local planning authority will need to determine whether the development 
satisfies the Sequential Test. In terms of the Exception Test the Environment 
Agency is satisfied that the applicant’s Flood Risk Assessment demonstrates that 
the development will not be an unacceptable risk of flooding or exacerbate flood 
risk elsewhere. 

 
Canal and River Trust: 

17. “No requirement to […] consult us in our role as a statutory consultee”  
 

Lancaster Canal Trust: 

18. “No comments” 
 



Natural England: 

19. Comments as follows:- 

“No objection subject to appropriate mitigation being secured. 

The proposal is adjacent to the River Kent SAC/SSSI which is designated for 
white-clawed crayfish which are sensitive to sediment and pollution. We 
consider that without appropriate mitigation the application could: 

• Have an adverse effect on the integrity of the River Kent Special Area 
of Conservation 

• Damage or destroy the interest features for which the River Kent and 
Tributaries Site of Special Scientific Interest has been notified. 

In order to mitigate these adverse effects and make the development 
acceptable, the following mitigation measures should be secured: 

Construction Method Statement Plan (CEMP) 

We advise that an appropriate planning condition or obligation is attached to 
any planning permission to secure these measures” 

“In addition, Natural England offers the following advice; 

• Foul and surface water drainage is to discharge to the combined sewer 
at Queen Katherine Street as it is not possible to infiltrate or attenuate 
due to high ground water levels and site constraints. As the site is 
within Flood Zone 3 you should ensure that the proposal is sustainable 
in terms of capacity and maintenance before granting planning 
permission.  

• As swifts are a regular summer visitor to Kendal, consideration should 
be given to providing nesting opportunities by installing swift boxes 
within the proposal.”  

 
South Lakeland District Council: 

Conservation officer 

20. Comments as follows:- 

“The proposed development would enhance the special interest of the Kendal 
Conservation Area. It would replace a building of mundane design with one that 
was well scaled and appropriately designed for this prominent corner location.” 

 
Environmental Protection officer (Public Protection Team) 

21. Comments as follows:- 

“In the event that previously unidentified contamination is found at any 
time during the course of the development then it must be reported within 
14 days to the local planning authority. 

“Boarded or sheeted Heras fencing should be placed around the site to 
prevent dust affecting neighbours.  

“No open sewers should be left on the site.” 



Neighbours / Others: 

22. We have received letters from 12 neighbours. Four are unreservedly in support 
of the scheme, regarding the existing building as having no architectural merit 
and concluding that the proposal is an attractive opportunity to redevelop a 
windfall site. There are no explicit objections to the application, although the 
remaining letters raise the following planning concerns (some in the form of 
qualified support):- 

• Adequacy of proposed level of dedicated parking; 

• Existing pressures for on-street parking would be exacerbated if: 

i. The proposal directly led to the loss of on-street spaces; and/or 

ii. Residents of the proposed scheme were granted visitor/residents 
permits.  

• Cars exiting the proposed access will emerge directly in the path of cars 
entering Queen Katherine Street; 

• New flats facing Queen Katherine Street would introduce mutual 
overlooking; 

• Building works should be planned to avoid blocking the “back lane”; 

• Potential conflicts at the junction between QKS and Aynam Road; 

• Has consideration been given to possibility of car park being out of 
commission after major flooding event? 

• Unloading through front entrance on Aynam Road could result in safety 
issues; 

• Have potential conflicts with the Aynam Road pedestrian crossing been 
considered?  

• Can some of the old stone be used in the redevelopment? 

• The developers should consider using spare parking capacity in Weavers 
Court; 

• Concerned if the proposal would lead to increased flood risk to 
surrounding properties. 

 

POLICY ISSUES 

South Lakeland Core Strategy (CS): 

23. The following Core Strategy policies are considered relevant to the proposal:- 

• CS1.1: Sustainable Development Principles 

• CS1.2: The Development Strategy 

• CS2: Kendal Strategy 

• CS6.1: Meeting the housing requirement 

• CS6.2: Dwelling mix and type 



• CS6.3: Provision of Affordable Housing 

• CS6.6: Making effective and efficient use of land and buildings 

• CS8.4: Biodiversity 

• CS8.6: Historic Environment 

• CS8.8: Development and flood risk 

• CS8.10: Design 

• CS10.2: Transport impact of new development. 

 
Local Plan Land Allocations: Development Plan Document (DPD): 

24. The following Land Allocations DPD policies are considered relevant to the 
proposal:- 

• LA1.0: Presumption in favour of sustainable development 

• LA1.1: Development boundaries. 

 
Saved Policies of the South Lakeland Local Plan (LP): 

25. The following Local Plan policies are considered relevant to the proposal:-  

• S2: South Lakeland Design Code 

• S3: Landscaping 

• S10: Parking Provision in new Development 

• C6: Sites of international nature conservation importance 

• C7: National sites 

• C16: Control of Development Affecting Conservation Areas. 

 
Other Material Planning Considerations 

South Lakeland Development Management Policies Development Plan Document 
(DM DPD): 

26. The DMDPD was submitted on 28 February 2018. The following policies relevant 
to this application received no objections. Therefore, in accordance with the 
guidance in paragraph 48 of the NPPF, they can be attributed significant weight 
in decision making.  

• DM11: Housing Optional Technical Standards 

• DM24: Kendal Town Centre and Kendal Canal Head Area. 

Other policies contained within the DPD were subject to various objections and 
are currently subject to consultation on proposed modifications. Although limited 
weight may be attributed to them they are of some relevance as the Local Plan 
progresses through the process towards adoption: 

DM1: General Requirements for all Development 

DM2: Achieving Sustainable High Quality Design 



DM3: Historic Environment 

DM6: Flood Risk Management and Sustainable Drainage Systems 

DM7: Addressing Pollution, Contamination Impact and Water Quality 

DM9: Parking Provision 

 
National Planning Policy Framework (NPPF): 

27. The following sections are considered relevant to this application. 

5. Delivering a sufficient supply of homes  

8.  Promoting healthy and safe communities 

9.  Promoting sustainable transport 

11.  Making effective use of land 

12.  Achieving well-designed places  

14.  Meeting the challenge of climate change, flooding and coastal 
change  

16.  Conserving and enhancing the historic environment. 

 
Cumbria Development Design Guide 

Kendal Conservation Area Character Appraisal (December 2007) 

 

ASSESSMENT 

28. The key material considerations in assessing this application are: 

• The principle of development; 

• Dwelling mix and type; 

• Design and heritage; 

• Flood risk; 

• Access and parking; 

• Residential amenity; 

• Biodiversity; and  

• Recreation. 

Principle 

29. The application site is within the development limits of Kendal. Core Strategy 
Policy CS1.2 (The Development Strategy) identifies Kendal as a Principal 
Service Centre, expected to meet 35% of the District’s new housing and 
employment development. Core Strategy Policy CS2 (Kendal Strategy) 
emphasises that in meeting the District’s housing requirement, priority will be 
given to previously developed land and sites within the urban area. The current 
proposal is consistent with these broad objectives. 

 
 



Affordable housing 

30.  The scheme falls below the threshold of nine dwellings within a Principal Service 
Centre that would trigger a requirement for affordable housing in accordance with 
Core Strategy policy CS6.3 (Provision of affordable housing). 

 
Dwelling mix and type 

31. Core Strategy Policy (CS6.2 – Dwelling mix and type) “New developments offer a 
range of housing sizes and type […]” The Strategic Housing Market Assessment 
(SHMA) sets out the Council’s expectations of mix for the period until 2036 and 
although it would be unreasonable to expect a scheme as small as this to match 
those expectations precisely, the SHMA identifies a significant need for two-
bedroom units in Kendal. 

Optional housing standards 

32. Policy DM11 of the emerging Development Management Policies DPD (DMDPD) 
will require all new homes in the district to meet the Building Regulations’ M4(2) 
standards for accessible and adaptable homes, and 5% of homes on sites over 
40 units to meet the M4(3) wheelchair adaptable standard. Given the advanced 
stage of preparation of the DMDPD, and the confirmation from the Inspector in 
his letter on 28 June that the overarching principles of Policy DM11 are justified, 
the local planning authority can now attribute significant weight to this policy in 
accordance with the guidance in paragraph 48 of the NPPF. 

33. The Council’s recently published Guidance Note on the application of policy 
DM11 recognises that during the transitional period leading to adoption of the 
DMDPD, applications will need to be considered on a case-by-case basis. 
Specifically its states:  

“In the transitional period until the formal adoption of the DMDPD the 
Council will judge the weight to be attached to Policy DM11 of the DMDPD 
on a case by case basis.  For schemes that are at an advanced planning 
stage (for example full applications that have been submitted following the 
pre-application process) and will be approved prior to the DPD’s adoption 
the Council will be pragmatic in its approach and take into account the 
viability and housing delivery issues that may arise from requiring 
significant design amendments to schemes at a late stage.”   

34. The current application is the result of considerable engagement with officers 
since the refusal of the last application for redevelopment in 2016 and this 
revised proposal has essentially been in its current form since the application 
was registered in March 2018. Nevertheless, opportunities for achieving the 
standards established by Policy DM11 have been explored with the applicant, but 
given that they would necessitate significant further design amendments it is not 
considered reasonable to pursue them further in this case.   

 
Design and Heritage 

35. Core Strategy Policy CS1.1 (Sustainable Development Principles) expects”[…] 
high quality, localised and appropriate design [to be] incorporated into all 
developments to retain distinctive character/sense of place and enhance the 
existing built environment.” It is a further requirement of Core Strategy Policy 



CS8.10 (Design) that “[t]he siting, design, scale and materials of all development 
should be of a character which maintains or enhances the quality of the 
landscape or townscape and, where appropriate, should be in keeping with local 
vernacular tradition.” 

36. The objective of these policies has been strengthened in the latest version of the 
NPPF which states at paragraph 124 (under the heading of “Achieving well-
designed places”) that: 

“The creation of high quality buildings and places is fundamental to what the 
planning and development process should achieve. Good design is a key 
aspect of sustainable development, creates better places in which to live and 
work and helps make development acceptable to communities.”  

37. In this case the application site lies within the KCA and, therefore, s.72of the 
Planning (Listed Building and Conservation Areas) Act 1990 applies; it states that 
“special attention must be paid to the desirability of preserving or enhancing the 
character or appearance of …” the area. To assist in that process the Council 
adopted the Kendal Conservation Area Character Appraisal (“the Character 
Appraisal”) in December 2007.  

38. Core Strategy Policy CS1.1 (Sustainable Development Principles) acknowledges 
that there is a need to safeguard the essential character and appearance of 
those buildings and sites that make a positive contribution to the special 
architectural or historic interest of the area, including the District’s numerous 
conservation areas. More specifically, Policy CS2 (Kendal Strategy) states that 
the Council and its partners aim to safeguard and enhance buildings, sites and 
areas of heritage and cultural importance utilising the findings of the Kendal 
Conservation Area Character Appraisal and Management Plan. 

39. Policy CS8.2 (Protection and enhancement of landscape and settlement 
character) is clear that development proposals should demonstrate that their 
location, scale, design and materials will protect, conserve and, where possible, 
enhance the setting of, and views into and from conservation areas, whilst Policy 
CS8.6 (Historic environment) establishes that the Core Strategy supports the 
safeguarding and, where possible, enhancing of historic environment assets 
(including conservation areas), including their characteristic settings and any 
attributes that contribute to a sense of local distinctiveness. 

40. “Saved policy” C16 of the Local Plan (Control of Development affecting 
Conservation Areas) reflects the Council’s statutory obligation by stating that 
within Conservation Areas, priority will be given to the preservation and 
enhancement of the character or appearance of their special architectural and 
historic interest. Development proposals are expected to indicate clearly how 
they will preserve or enhance the character or appearance of the Area. The 
policy also establishes a presumption against demolition or partial demolition of a 
building which contributes to the character or appearance of the Area and is 
explicit that development within a conservation area will not be permitted unless 
the siting, scale, form, proportions, design and materials of any new or altered 
buildings are in keeping with the special character or appearance of the area in 
general or the particular location. This reflects the principles embodied in the 
South Lakeland Design Code (Local Plan Policy S2).  



41. KCA is also a designated heritage asset for the purposes of applying the National 
Planning Policy Framework, wherein paragraph 193 makes clear that: 

“When considering the impact of a proposed development on the significance 
of a designated heritage asset, great weight should be given to the asset’s 
conservation (and the more important the asset, the greater the weight should 
be).”  

42. The Character Appraisal analyses KCA by reference to ten distinct character 
areas. The current application site lies within Character Area 9: Kendal Castle, 
Canal Head and the area east of the River Kent, wherein the Appraisal 
concludes that “the physical characteristics of the river and the castle hill 
dominate and greatly influence the sub-area’s morphology and distinctive 
appearance”. Aynam Road is described as being characterised by a long and 
almost continuous line of mostly impressive Victorian buildings that are laid out in 
exact parallel to the sinuous path of the riverside, but along the east side of the 
street only, in order to maintain a fine prospect of the river, sometimes filtered 
through mature trees on the river/roadside verge.  

43. The application site is clearly part of this frontage, although the associated 
Architectural Quality Map for Character Area 9 identifies the existing building as 
having a damaging or detrimental impact on the special interest of the 
conservation area. There is no detailed analysis to support this conclusion, just a 
general commentary that such sites might consist of individual or groups of 
buildings that display a poor choice of construction materials or weak design 
characteristics. Often, the Appraisal states, they will be of an inappropriate scale 
or have been subject to long-term neglect or to particularly harmful alterations, 
which will have damaged any intrinsic importance that they might once have had. 

44. The buildings on the site certainly read as having been constructed more recently 
than the majority of others in the area. The applicant’s Heritage Statement 
suggests that they first appear on the 1914 map and that they were constructed 
as a house with attached photographic studio. The Heritage Statement also 
notes that the building has an unusual design relative to others in Aynam Road, 
with the uncharacteristic use of materials, including some half-timbering on the 
forward facing gable. The single storey element of the building returning along 
Queen Katherine Street is a weak feature compared with the way buildings frame 
the other junctions along Aynam Road. Also of note, the structural report 
submitted with the application identifies numerous defects and concludes that 
given “[…] the general dilapidated state of the property, extensive remedial 
repairs will be difficult and costly and the economic viability of this has to be 
questionable”. Given all of the above, the principle of losing the existing building 
is not considered harmful to the character of the conservation area.  

45. The case officer dealing with the refused 2016 application concluded similarly on 
this point, but was ultimately unconvinced by the scale and design of what was 
proposed as a replacement. This latest scheme reduces the scale of the building 
appreciably and amends the design approach to pick up more clues from the 
established local character. However, it remains an appropriately assertive 
building for this prominent corner position, with a full three storeys on both the 
Queen Katherine Street and Aynam Road frontages, and a “tower” feature 
directly on the junction. This revised approach is widely endorsed, with explicit 
support from Kendal Civic Society and the Council’s Conservation Officer.  



46. Overall, the revised design is judged consistent with the Council’s statutory 
responsibility to ensure that development either preserves or enhances the 
character or appearance of the conservation area. It also meets the objectives of 
the relevant development plans policies and the NPPF.  
 

Flood risk 

47. The application site lies within flood zone 3a where there is a 1 in 100 or greater 
annual probability of river flooding. 

48. Paragraph 155 of the NPPF establishes the broad principle that: 

“Inappropriate development in areas at risk of flooding should be avoided by 
directing development away from areas at highest risk (whether existing or 
future). Where development is necessary in such areas, the development 
should be made safe for its lifetime without increasing flood risk elsewhere.” 

49. To this end, Core Strategy Policy CS8.8 expects most new development to be 
located in flood risk zone 1. And it goes on to state that development within the 
Environment Agency’s flood risk zones 2, 3a and 3b will only be acceptable when 
it is compatible with national policy and when the Sequential Test and the 
Exception Test have been satisfied. The reference to national policy takes us to 
the NPPF and the government’s associated Planning Practice Guidance (PPG).   

Sequential Test 

50. The aim of the Sequential Test is to ensure that where, as in this case, new 
development is at significant risk of flooding, all reasonably available sites at a 
lower risk have been discounted. Paragraph 158 of the NPPF is clear that 
“Development should not be […] permitted if there are reasonably available sites 
appropriate for the proposed development in areas with a lower risk of flooding.” 

51. The PPG clarifies that: 

“… the area to apply the Sequential Test across will be defined by local 
circumstances relating to the catchment area for the type of development 
proposed. For some developments this may be clear, for example, the 
catchment area for a school. In other cases it may be identified from other 
Local Plan policies, such as the need for affordable housing within a town 
centre, or a specific area identified for regeneration.”  

The PPG also makes clear that it is the developer’s responsibility to justify with 
evidence to the local planning authority what area of search has been used, but 
that it is for the local planning authority to consider the extent to which Sequential 
Test considerations have been satisfied and, ultimately, to judge whether the 
proposed development would be safe and not lead to increased flood risk 
elsewhere. 

52. To address those issues in this case the applicant has employed consultants to 
prepare a “Sequential Test and Exception Test Report”. This uses the author’s 
experience elsewhere, plus the Environment Agency’s publication 
“Demonstrating the flood risk Sequential Test for Planning Applications” to 
advance an argument that an appropriate area of search for the Sequential Test 
in this case would be the Kendal Canal Head Regeneration Area. The 
justification for this reasoning cites several references, including the area’s 



designation in Core Strategy Policy CS2 (Kendal Strategy) and, in essence, 
concludes that the potential regenerative benefits of this proposal would be lost 
were the development to be relocated in an area at lower risk of flooding 
elsewhere in town. Having narrowed down the area of search the submitted 
report then finds no reasonably available sites at a lower risk of flooding. 

53. The force of this argument is weakened by the fact that the policy expectation of 
an Area Action Plan for Kendal Canal Head has not been progressed in the eight 
years since the Core Strategy was adopted, meaning that there is no clear 
objective against which to judge any potential regenerative benefits of the 
proposal. That suggests that a wider area of search would be more appropriate, 
which, in the circumstances, could extend to the relevant Housing Market Area or 
even the District as a whole given that this is the area used as the basis for the 
Strategic Housing Land Availability Assessment. However, the Government’s 
Planning Practice Guidance acknowledges that “When applying the Sequential 
Test, a pragmatic approach on the availability of alternatives should be taken”, 
acknowledging that there will be occasions where an inflexible attitude could 
have unintended consequences.  And, in that context, two other matters weigh in 
the planning balance in this case. 

54. First, were this an application to change the use of the existing building to 
apartments then a Sequential Test would not be required; changes of use are 
exempt. And, given that converting the existing building to apartments would, in 
principle, be compliant with other relevant policies in this location, it is an option 
that represents a reasonable “fallback” for the applicant. The number of units that 
would be created through conversion would be less, although any on the ground 
floor would be at greater risk of flooding than those in the current scheme, all of 
which are proposed on the first and second floors. This fallback on its own is not 
considered determinative, but it does weigh in the balance.  

55. The more persuasive argument stems from what would happen if a rigid 
interpretation of the Sequential Test forever ruled out the principle of 
redeveloping this site. In those circumstances the potential to enhance the 
Kendal Conservation Area as discussed above could never be realised. And that 
would represent an unintended and undesirable consequence, particularly given 
that the site is already developed and could be developed more intensively 
through a change of use. In considering the earlier (refused) application in 2016 
the case officer acknowledged the same point, recognising that the site “would 
benefit from redevelopment in terms of the impact upon the conservation area”, 
but ultimately concluding that given the concerns expressed in the other three 
reasons for refusal the development failed the Sequential Test.  

56. Officers now consider that those other concerns have been successfully 
addressed, as explained in other sections of this report. Consequently, it is 
considered that the Sequential Test is now passed by virtue of the fact that, self-
evidently, there is no other site available that is capable of delivering the 
enhancements to the Kendal Conservation Area proposed by this application. 

Exception Test 

57. Residential development in the form proposed by this application is a “more 
vulnerable” use, which means that even if passes the Sequential Test it also 
needs to pass the Exception Test. Essentially, the 2 parts to the Exception Test 
require proposed development to show that it will provide wider sustainability 



benefits to the community that outweigh flood risk, and that it will be safe for its 
lifetime, without increasing flood risk elsewhere and where possible reduce flood 
risk overall. 

58. Consideration of wider sustainability benefits links to the Core Strategy’s 
objectives and policies and its Sustainability Appraisal, which include “Ensuring 
that new development safeguards and enhances the […] built environment […]” 
and protecting “the historic environment from harmful change”, objectives that 
are all advanced by the unique opportunity presented by the current planning 
application, as discussed above. 

Site-specific flood risk assessment 

59. To address the issues of making sure the development is safe and does not 
increase flood risk elsewhere, the applicants have submitted a site-specific 
“Flood Risk Assessment & Surface Water Drainage Strategy” (FRA) as required 
by the NPPF. The broad conclusions of this document are that: (1) the elevated 
position of habitable rooms makes them inherently safe; (2) the open nature of 
the ground floor parking area effectively increases flood water storage capacity 
on the site, reducing risk elsewhere; (3) an ideal SUDS solution on the site is 
impracticable, but the principles of an alternative approach involving indirect 
flows to the River Kent has been agreed with the Lead Local Flood Authority; and 
(4) future residents can be advised about safe egress routes and the 
Environment Agency’s flood warning service through a bespoke flood action plan 
– a copy of which has been supplied with the application.  

60. The Environment Agency has confirmed that it is “satisfied that [the FRA] 
demonstrates that the proposed development will not be at an unacceptable risk 
of flooding or exacerbate flood risk elsewhere” and has asked that the mitigation 
detailed in the FRA becomes a condition of any planning permission. For the 
most part this mitigation will be inherent in the construction of the building, but 
conditions are recommended to ensure that: (1) certain flood 
resilience/resistance features (as recommended by the FRA) are incorporated 
into the design; and (2) each apartment is provided with a copy of the flood 
action plan before it is first occupied. The Lead Local Flood Authority raises no 
objection to the proposal subject to a condition requiring agreement of the details 
of a surface water drainage strategy.  
 

Access and parking 

61. Core Strategy Policy CS10.2 (Transport impact of new development) expects 
“Development will be designed to reduce the need to travel and to maximise the 
use of sustainable forms of transport appropriate to its particular location”, 
objectives achieved in this case by the development being near the heart of 
Kendal, one of the District’s two Principal Service Centres.  

62. Policy CS10.2 establishes a number of other criteria, aimed at ensuring that new 
development: provides for safe and convenient access on foot, cycle, public and 
private transport: is capable of being served by safe access to the highway 
network without detriment to the amenity or character of the locality; can be 
accommodated by the existing road network without detriment to the amenity or 
character of the surrounding area; and incorporates parking standards that are in 
accordance with any adopted local policy and guidance. 



63. Saved Local Plan Policy S10 (Parking Provision in New Development) states that 
the requirement for off-street parking will be calculated on the basis of Cumbria 
County Council’s published guidelines, but relaxed in circumstances such as 
town centres and other locations which have good access to other means of 
travel than the private car. 

64. Although the representations received in respect of this application are generally 
positive, there are concerns about access and parking. Issues raised include: the 
highway safety implications of the chosen position of the access; the potential for 
conflicts at the junction between Queen Katherine Street and Aynam Road; the 
potential loss of on-street parking; and the adequacy of the proposed level of 
dedicated parking.  

65. The local highway authority has considered  the highway impacts of this scheme 
and raises no objection to the proposal subject to a number of conditions, 
overcoming the concern expressed in the third reason for refusal in the 2016 
decision.  

66. The position of the proposed access onto Queen Katherine Street is likely to 
compromise the current arrangement of on-street parking bays, although the 
width of the new access is no greater than the opening to the existing garages on 
the site, marked “KEEP CLEAR”, so there is the prospect of on-street parking 
being reconfigured with no loss of capacity. This is something that the County 
Council would need to consider independently of the planning process.  

67. The proposal includes 10 off-street spaces provided on the ground floor of the 
building. None are marked as disabled spaces, although the configuration means 
that several meet the relevant clearance standards. There is no indication how 
the spaces will be assigned, but it is reasonable to assume that each apartment 
will be provided with one dedicated space, leaving two for visitors.  

68. The parking guidance provided in Appendix 1 to the Cumbria Development 
Design Guide suggests that a development of this nature would require 2 spaces 
per apartment and an additional space for visitors, totalling 17 spaces. It also 
suggests that “1 space for every 10 grouped spaces” is provided as disabled 
parking. The overall provision within the proposal falls short of that guideline, 
although the site’s good accessibility justifies the sort of relaxation referred to in 
Local Plan Policy S10 and which is also explicit in the County’s Design Guide. It 
is implicit in the local highway authority’s lack of objection to this proposal that it 
does not foresee any unacceptable impacts from the level of parking being 
proposed.  
 

Residential amenity 

69. Under the heading of “Achieving well-designed places” section 12 of the NPPF 
states that planning decisions should (amongst other things) ensure that 
development “create places that are safe, inclusive and accessible and which 
promote health and well-being, with a high standard of amenity for existing and 
future users …”  

70. The application site lies within a predominantly residential area. Its southern 
boundary doglegs around an intervening substation to abut the rear garden of 11 
Aynam Road, a two-storey (plus basement) end of terrace unit, and to the north, 
on the opposite side of Queen Katherine Street, by Weavers Court, a three-



storey block of 20 apartments. To the east, on the far side of a narrow service 
access, is 2 Queen Katherine Street, a two-storey property used in association 
by the Cumbria Army Cadet Force. The refused 2016 application was judged to 
have negative impacts on Weavers Court and properties to the south along 
Aynam Road.  

Weavers Court 

71. The earlier concern in respect of Weavers Court stemmed from the number of 
windows, spread over three floors above a ground floor parking area, and the 
inclusion of many full height openings with Juliet balconies. This was judged to 
have an unacceptable impact on the privacy of Weavers Court residents.  

72. Although this revised application retains the same number of apartments (eight), 
those on the top floor are now single storey as opposed to the maisonettes 
proposed in the earlier scheme. This change removes a whole floor of high level 
openings. Furthermore, the windows on the first and second floors have now 
been reduced to a conventional size with no Juliet balconies. Whilst these 
measures do not entirely  eliminate the potential for overlooking of Weavers 
Court, the relationship is now more typical of the area.  

11 Aynam Road 

73. The house at 11 Aynam Road presents a blank gable across the intervening 
substation to the application site and then has a series of outbuildings running 
down the remainder of the common boundary. The rest of the rear garden is 
dedicated to parking – as are the rear gardens of 12 and 13 Aynam Road further 
to the south.  

74. The proposed building sits close to the entire length of its southern boundary; the 
maximum setback is approximately 1.8m where the rear section steps back to 
provide space for a fire escape to the first floor. There are a series of openings 
on all three floors of the southern end of the proposed building, although the only 
openings serving habitable rooms look towards no. 11’s blank gable. This is not 
out of character with the wider area and is judged acceptable.  

75. More of a concern is the physical impact of that element of the building that 
projects southwards, to the east of the substation. Misgivings about the 
equivalent element of the 2016 proposal led to the fourth reason for refusal of the 
earlier application. The mass of this component of the building has now been 
reduced; the ridge height has been lowered by 1.7m and the eaves height by 
1.2m. This is an appreciable improvement, although it will still be an imposing 
structure when seen from the rear of neighbouring properties, and particularly no. 
11. However, it will be positioned to the north, minimising overshadowing, and 
the fact that the nearest adjoining gardens are not used as conventional amenity 
space will further reduce the potential for harmful effects. Officers have explored 
ways of trying to reduce the mass of this projection further, whilst still retaining 
eight apartments (the 2016 refusal did not explicitly conclude that eight units was 
an overdevelopment), but the consequences are a form of building that no longer 
preserves the character of the conservation area. The proposal is not 
unprecedented in an urban setting and, on balance, it is judged acceptable given 
the imperative to secure the objectives of the Character Appraisal.  
 



Biodiversity  

76. Core Strategy Policy CS8.4 (Biodiversity and geodiversity) requires that 
development should (amongst other things) “[p]rotect, enhance and restore the 
biodiversity and geodiversity value of land and buildings” and “[i]ncorporate 
beneficial biodiversity and geodiversity conservation features […]” This mirrors 
the general approach of the NPPF, paragraph 170 stating that: 

“Planning policies and decisions should contribute to and enhance the 
natural and local environment by […] minimising impacts on and providing 
net gains for biodiversity, including by establishing coherent ecological 
networks that are more resilient to current and future pressures”.  

The River Kent 

77. The application site adjoins the River Kent, which is both a Site of Special 
Scientific Interest (SSSI) and a Special Area of Conservation (SAC), the latter 
being a European Site covered by the provisions of The Conservation of Habitats 
and Species Regulations 2017. Natural England’s response to the application 
has concluded that with appropriate mitigation, secured through an appropriate 
Construction Environment Management Plan (CEMP), any potential adverse 
effects on the integrity of the SAC and the special interest features of the SSSI 
can be avoided. Natural England has made recommendations for what needs to 
be included within the CEMP and these are reflected in the conditions attached 
to the recommendation of this report.   

Bats 

78. The application is accompanied by a “Building Inspection and Bat Activity Survey 
of main house and buildings associated with 9/10 Aynam Road, Kendal”, 
prepared by Wilde Ecology, originally dated 6th October 2014, but with an update 
prepared in September 2016. This concludes that although there are potentially 
suitable roosts for bats in this building, there is no evidence that it is being used.  

Swifts 

79. Natural England has drawn attention to the opportunity for the development to 
incorporate swift nesting boxes and thereby secure a net gain for biodiversity in 
accordance with the NPPF. This is covered by a condition in the 
recommendation.  
 

Recreation 

80. Core Strategy Policy CS8.3a expects all residents to within 1,200m of high 
quality parks and gardens, 750m of a LEAP play area, 3,200m of a high quality 
civic space, 900m of natural/semi natural greenspace and 750m of amenity 
green space. Paragraph 3.25 of the Core Strategy acknowledges that “Kendal is 
generally well catered for in terms of open space, sport and recreation, with only 
minor gaps […].  9 and 10 Aynam Road is particularly well located with easy 
access to a range of recreational / open space opportunities, including Kendal 
Leisure Centre, Abbot Hall, Fletcher Park, riverside walks, the canal footpath and 
Castle Hill. Lack of provision of, or contributions towards, additional open space 
was not a reason for refusing the 2016 application and there has been no change 
in policy in the interim that would justify alerting that position.  



81. Where residential development is proposed in areas where, as here, there is 
good accessibility to open space, sport and recreation facilities, Policy CS8.3b 
states that “[…] a financial contribution will be required towards improving the 
local open space that will serve the local residents.” However, to a large extent, 
that requirement is now addressed by the Community Infrastructure Levy, 
particularly in this part of Kendal where the Council’s Regulation 123 identifies a 
number of “Open Space Improvements to strategic publicly accessible areas” 
that are easily accessible from 9 and 10 Aynam Road – specifically Abbott Hall 
Park, Castle Hill, Bowling Fell and Nobles Rest. This particular development is 
exempt from paying CIL, but the general principle still holds good. Consequently, 
a financial contribution towards open space, sport and recreation is unnecessary 
in this case. 
 

Financial benefits to Local Authorities from the development 

82. In accordance with the requirements introduced by Section 115 of the Housing 

and Planning Act 2016.  The financial benefits of the proposed development are 

estimated below. 

Source Benefit 

Community Infrastructure Levy Exempt within the Kendal Canal Head Area 

Business Rates  / Council 

Tax*            

Council Tax Income              

£ 8,960 ( SLDC element  = £ 950 based on 5 
Band D Equivalents) 

New Homes Bonus                  £ 4,314 (SLDC element  = £ 3,451 based on 3 
Band D Equivalents, 60% of 5) 

*Based on an assumptions of a tax band equivalent of 6.2  properties, furher reduced by 20% to 

to reflect discounts, leaving 5.  

83. It is considered limited weight should be attached to the financial benefits arising 

from the proposed development. 

84. Council Tax is an ongoing annual income, new home bonus for four years 

(currently). 

85. Any financial considerations would add to the overall benefits in delivering the 
five year housing land supply and identified housing need on this allocated site.  

 

CONCLUSION 

86. An application for redevelopment of this site for eight apartments in 2016 was 
refused over concerns in respect of: (1) flood risk; (2) impact upon the character 
of the Kendal Conservation Area; (3) access; and (4) impact upon neighbours. 
This revised proposal seeks to address those earlier isues and has been subject 
to lengthy negotiations with officers.  

87. The amended design is now widely acknowledged to be an enhancement to 
Kendal Conservation Area, removing a structure which the Kendal Conservation 
Area Character Appraisal identifies as having “a damaging or detrimental impact 



on the special interest of the conservation area” and replacing it with a building 
far more sympathetic to the prevailing local character. Consequently, the 
proposal is considered to meet the Council’s obligations under section 72 of the 
Planning (Listed Building and Conservation Areas) Act 1990, and the 
expectations of Core Strategy Policies CS1.1, CS2, CS8.2, CS8.6 and CS8.10 
and Local Plan Policies C16 and S2.   

88. The site is within Flood Zone 3a and remains at risk of risk of flooding. However, 
given the unique opportunity to enhance the character of the conservation area 
the revised proposed is judged to have passed the Sequential Test and the 
details of the site-specific flood risk assessment meet the expectations of the 
Exceptions Test. It is considered that the proposal meets the objectives of Core 
Strategy Policy CS8.8 and the relevant guidance in the National Planning Policy 
Framework and associated Planning Practice Guidance.  

89. The access and parking arrangements in this modified scheme are judged 
acceptable by the local highway authority. Therefore, this aspect of the proposal 
is considered compliant with Core Strategy Policy CS10.2, Local Plan Policy S10 
and the related guidance in the National Planning Policy Framework.  

90. The scheme has been significantly amended to address earlier concerns in 
respect of residential amenity. The two upper floors of residential accommodation 
now establish a typical relationship with existing properties on the north side of 
Queen Katherine Street. The building is appreciably lower than that proposed in 
2016 and although the southern gable will remain a significant feature when 
viewed from the rear of adjoining properties in Aynam Road, it is necessary in 
order to establish a building of an appropriate form and character for this key 
location in the conservation area. Therefore, on balance, the proposal is judged 
compliant with section 12 of the National Planning Policy Framework. 

 

RECOMMENDATION  

The application is recommended for approval subject to the following conditions:  

Condition (1) The development hereby permitted shall be commenced 
before the expiration of THREE YEARS from the date hereof. 

Reason  To comply with the requirements of Section 91 of the Town 
and Country Planning Act 1990 as amended by Section 51 of 
the Planning and Compulsory Purchase Act 2004. 
 

Condition (2) The development hereby permitted shall be carried out in 
accordance with the following approved plans: 

K787/001, Existing Site Plan and Site Location Plan 

K787/004A, Proposed Site Plan and Site Location Plan 

K787-05B, Proposed Ground Floor Plan 

K787-06A, Proposed First Floor Plan 

K787-07A, Proposed Second Floor Plan 

K787-008C, Proposed Elevations 



Reason  For the avoidance of doubt and in the interests of proper 
planning. 
 

Materials 

Condition (3) The new external surfaces of the building shall be completed 
in materials that shall complement the existing building and 
shall first have been agreed in writing by the local planning 
authority. 

Reason  To ensure the development is of a high quality design in 
accordance with Policy CS8.10 of the South Lakeland Core 
Strategy, and saved Policy S2 of the South Lakeland Local 
Plan. 
 

Landscaping 

Condition (4) None of the apartments hereby approved shall be first 
occupied until detailed landscaping proposals for the “Planted 
Zone / Permeable Area” identified on the Proposed Ground 
Floor Plan (drawing K787-05B) have been submitted to, and 
agreed in writing by, the local planning authority. The 
landscaping proposals shall include a timetable for 
completion and thereafter shall be carried out in accordance 
with the agreed timetable. 

Reason  To safeguard and enhance the character of the area. 
 

Highways 

Condition (5) The construction of the vehicular access, including the 
lowering of the kerbs and the provision of drainage, shall be 
carried out in accordance with a specification that shall first 
have been submitted to, and approved in writing by, the local 
planning authority. Thereafter, the vehicular access shall be 
maintained as approved for the lifetime of the development. 

Reason  To safeguard and enhance the character of the area. 
 

Condition (6) None of the apartments hereby approved shall be first 
occupied until the approved vehicular access, together with 
the approved on-site turning and parking facilities, have been 
constructed and made available for use. Thereafter, the 
vehicular access together with the on-site turning and parking 
facilities shall be retained and capable of use for the lifetime 
of the development. 

Reason  To safeguard highway safety. 
 

Condition (7) No development shall commence until a Construction 
Environment and Traffic Management Plan (CE&TMP) has 
been: (1) submitted to, and approved in writing by, the local 



planning authority; and (2) implemented in accordance with a 
timetable contained therein. The CE&TMP shall include 
details of: 

• The construction of the site access and the creation, 
positioning and maintenance of associated visibility 
splays; 

• Access gates, which must be hung to open away from 
the public highway no less than 5m from the 
carriageway edge and incorporating the necessary 
visibility splays; 

• Details of proposed crossings of the highway verge; 

• Retained areas for vehicle parking, manoeuvring, and 
loading and unloading of vehicles for their specific 
purpose during the development; 

• The surfacing of the access roads from the pubic 
highway into the site for a minimum distance of 15m; 

• The management of junctions to and crossings of the 
public highway and other public rights of way/footway; 

• The scheduling and timing of movements, temporary 
warning signs and banksman details; 

• A designated refuelling area (if required) with 
dedicated drip trays and spill kits to be provided at 
least 10m from the River Kent; 

• Measures to control the emission of dust and dirt 
during construction and, in particular, to ensure that 
any exposed materials, waste stockpiles are skips are 
kept covered;   

• Bunding with sandbags or silt fencing under/adjacent 
to the riverside railings to protect the river from any 
potential sediment or pollution in surface water run-off 
during heavy rainfall.  

• The provisions within the agreed CE&TMP shall be 
maintained for the duration of the construction phase 
of the development.   

• In addition to the above, the following activities are 
prohibited on site during the construction phase of the 
development: 

� Burning of waste material; and 

� Washing out of equipment.  

Reason  To safeguard residential amenity, minimise disruption to the 
highway network and to mitigate potential harm to the River 
Kent SSSI/SAC. 
 



Flood risk 

Condition (8) No development shall commence until a specification for a 
surface water drainage system, including long-term 
maintenance, has been submitted to, and approved in writing 
by, the local planning authority. None of the approved 
apartments shall be first occupied until the approved surface 
water drainage system has been completed and made 
operational. Thereafter, the approved system shall be 
maintained for the lifetime of the development in accordance 
with the agreed specification. 

Reason  To ensure that flood risk is not increased within the site or 
elsewhere. 
 

Condition (9) No development shall commence until a scheme for: (1) flood 
resilience for the building up to 45.00m AOD; (2) and flood 
resistance for the proposed first floor plant room (in 
accordance with the recommendations of the Flood Risk 
Assessment & Surface Water Drainage Strategy prepared by 
R. G. Parkins & Partners Ltd dated 28 February 2018) has 
been submitted to, and approved in writing by, the local 
planning authority. Thereafter, the development shall be 
completed in accordance with the agreed scheme. 

Reason  To minimise risks to future occupants.  
 

Condition (10) None of the apartments hereby approved shall be first 
occupied until its intended occupants have been supplied 
with a copy of the “AYNAM TOWER FLOOD PLAN” prepared 
by R. G. Parkins & Partners Ltd. dated 13 March 2018. 

Reason  To minimise risks to future occupants.  
 

Biodiversity 

Condition (11) None of the apartments hereby approved shall be first 
occupied until swift boxes or bricks have been installed in 
accordance with a scheme that shall first have been 
submitted to, and approved in writing by, the local planning 
authority. Thereafter, the boxes shall be maintained for the 
lifetime of the development. 

Reason  To secure a net gain in biodiversity in accordance with the 
National Planning Policy Framework. 
 

Parking 

Condition (12) None of the apartments hereby approved shall be first 
occupied until the parking provision shown on approved 
Proposed Ground Floor Plan (drawing K787-05B) has been 
constructed and made available for use. 



Reason  To ensure the timely provision of an appropriate level of 
parking. 
 

Contamination 

Condition (13) In the event that contamination is found at any time when 
carrying out the approved development that was not 
previously identified it must be reported in writing immediately 
to the Local Planning Authority. An investigation and risk 
assessment must be undertaken and where remediation is 
necessary a remediation scheme must be prepared, which is 
subject to the approval in writing of the Local Planning 
Authority. 

Following completion of measures identified in the approved 
remediation scheme a verification report must be prepared, 
which is subject to the approval in writing of the Local 
Planning Authority. 

Reason  To prevent harm to human health and the environment in 
accordance with the National Planning Policy Framework. 
 

Condition (14) No building work or associated deliveries shall occur on Bank 
Holidays or otherwise outside the hours of 0800 – 1800 
Monday to Friday and 0900 – 1300 on Saturdays without the 
prior written agreement of the local planning authority.  

Reason  To safeguard residential amenity. 
 

P & P 
Statement 

 In the exercise of its judgement in determining the 
appropriate balance of considerations, the Local Planning 
Authority has acted positively and proactively in determining 
this application proposal, taking into account all material 
considerations. Material considerations include planning 
policies and any representations that may have been 
received preceding the determination to grant planning 
permission in accordance with the presumption in favour of 
sustainable development as set out in the National Planning 
Policy Framework. The Local Planning Authority is satisfied 
that its processes and practices are compatible with the 
Human Rights Act and the decisions of the European Court 
of Human Rights. 

 

 


